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It is also assigned for error, that the petition does not set forth 
sufficient legal grounds to constitute a cause of action. 

It is essential that the plaintiff, in order to lay a sufficient foun- 
dation for a recovery and judgment for an injury received by him 
while acting as the conductor of a train of cars, should aver, or 
show in his petition, in addition to the allegation that he had no 
knowledge of the insufficiency or defects which were the alleged 
cause of the injury, that he had exercised due care and diligence in 
the use, and also in the examination and inspecJ;ion of the cars and 
machinery belonging to the train, while the same was under his 
charge and direction. The petition contains no such averment, 
and on this ground, is fatally defective. 

Other questions are made in this case, but it is not deemed neces- 
sary to express the views of the court upon them. 

Judgment of the District Court reversed, and cause remanded. 



In the /Supreme Court of Pennsylvania, May, 1858. 

CABEEN ET AL. VS. CAMPBEtl, ET AL. 

1. As long as the goods are on their way to the Tendee, and while in the hands of 
the middle man, the render's lien remains, and he may enforce it by stoppage in 
iraniitu. 

2. Constructive delivery discussed. Dizen vs. Baldwin, 5 East. 175, approved. 

This case came up on a writ of error to the District Court of 
Philadelphia county. 

The opinion of the court was delivered by 

Strong, J. — The right of a vendor to arrest goods sold while 
they are in transitu to the vendee, is a right eminently favored by 
the law. So strongly is it maintained that the vendor is permitted 
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to resume his possession by any means not criminal, while the pro- 
perty is on the transit. No intervening attachment or execution 
against the vendee ■will defeat the right, or be allowed to interpose 
any obstacle to the vendor's resumption of possession. Nor is this 
indulgence to the seller without substantial reason. It is grossly 
inequitable that his goods, before having reached the hands of the 
vendee and before payment, should be appropriated to the satisfac- 
tion of other creditors, when the vendee becomes insolvent. In 
accordance with this obvious dictate of natural justice, therefore, so 
long as the goods are on their way to the vendee, and while they 
are in the hands of a paiddle man or a carrier, the equitable lien of 
the vendor remains a lien, which he may enforce by arresting the 
further transit in any way, even by a simple notice. 

But when transit is once at an end, and the delivery is complete, 
the lien of the vendor is gone. Thenceforth the right to arrest the 
goods ceases. The question, therefore, ever is, where does the 
transit end ? The answer to this question would be attended with 
no difficulty were it not that the law recognizes a constructive 
delivery as sufficient to defeat the vendor's lien. What is, and what 
is not a constructive delivery, is often not easy to determine. Until 
the goods have arrived at the place of ultimate destination, under- 
stood as such between the buyer and seller, they are ordinarily lia- 
ble to stoppage. But when an intermediate delivery occurs, before 
they reach their ultimate destination, if tbe party to whom they are 
delivered has authority to receive them and give to them a new 
destination, not originally intended, the transitus is at an end : they 
have then reached the ultimate destination intended by both buyer 
and seller. But if the middle man be a mere ageijt to transmit 
the goods in accordance with original directions, the vendor's right 
continues. The rule may be stated as follows : — If in the hands of 
the middle man they require new orders to put them again in motion 
and give them another substantive destination ; if without such new 
orders they must continue stationary, then the delivery is complete, 
and the lien of the vendor has expired. This is the doctrine in 
Dixon vs. Baldwin^ 5 East, 175, which is a leading case, and 
such is the recognized law of this State. 
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What, then, was the character of the agency of Cabeen & Co., the 
middle men in this case ? Were they agents for custody alone, or 
were they agents for transmission ? If the latter, then Seidel's 
right to stop the blooms continued until they should reach Trenton, 
where the buyer lived, or until they should come into Chevrier's 
actual possession. We think the case stated shows them to have 
been agents for transmission, and that Trentoa was the ultimate 
destination intended by the vendor and the vendee. The vendor's 
iron works were at Monroe Forge. The vender's place of business 
was at Trenton. Cabeen & Co. were at Philadelphia, on the line 
of transportation from Monroe Forge to Trenton. The blooms 
were dispatched on this route, not to the agents of the vendee, but 
to agents of the vendor's selection, accompanied by instructions to 
deliver to the order of the vendee, at Trenton. The agents under- 
stood from the instructions, not that they were to retain the blooms 
until orders from Chevrier should again put them in motion, but 
that they were to forward. Without waiting for further orders, or 
even to communicate with the vendee, they shipped a part of the 
goods immediately to Trenton. There is, at least, as much reason 
for the belief that the word " Trenton "in Seidel's instructions to 
Cabeen & Co. (contained in his letter of Jan. 6, 1855,) wa;s intended 
to designate the place at which the delivery was to be made, as that 
its purpose was to describe the person to whose order the goods 
were committed. That delivery at Trenton was also originally con- 
templated by the purchaser, is apparent from his letter to Cabeen 
& Co., dated Jan. 9, 1855. In that letter he writes of having been 
informed that the blooms had been sent to him ; assumes that they 
would forward them without further orders than they had received 
from Seidel, and objects only to their being sent by railroad. It 
must therefore have been the understanding alike of the vendor, the 
vendee, and the middle men, that Trenton was the place of ulti- 
mate destination, when the blooms were started on their transit 
from Monroe Forge. 

The case is not, then, within the principle of Dixon vs. Baldwin, 
and its cognate cases. Cabeen & Co. must be regarded as a mere 
forwarding house. Thus they seem to have been regarded by all 
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the parties to the sale and delivery. The transit therefore was not 
complete, and the right of Seidel to resume possession remained. 

In Whitehead vs. Anderson, 9 Meeson & Welsby, 534, the law 
is declared to be well settled, " that the unpaid vendor has a right 
to retake the goods before they have arrived at the original destina- 
tion contemplated by the purchaser." 

So in Covell vs. Hitchcock, 23 Wendell, 611, the Court of 
Appeals of New York ruled, the right to stop goods in transitu 
exists during the whole period of the transit from the vendor to the 
purchaser, or the place of ultimate destination as designated to the 
vendor by the buyer, and that this transit continues so long as the 
goods remain in the possession of a middle man, whether he be the 
carrier, or keeper of the warehouse or place of deposit connected 
with the transmission and delivery of the goods. In that case the 
transit was held to continue, though the goods were in a warehouse 
at the place to which they had been directed by the buyer to be 
sent, it being an intermediate point between the place of sale and 
the ultimate destination of the goods. This is also the doctrine of 
our own courts. In Hayes vs. Mouille, 2 Harris, 48, goods had been 
delivered to an agent of the vendee. He delivered them to a for- 
warding house which shipped them. They came to the hands of 
other forwarders, yet the right of stoppage was held to remain. 

These cases certainly go further to maintain this favored right of 
the vendor than we need follow in the case now before us. In all 
of them the middle man was the agent of the vendee, selected by 
him. In the present case, Cabeen & Co. were the agents of the 
seller, and were understood alike by themselves, the buyer and 
seller, to be agents for transmission to the place of original desti- 
nation. 

Judgment reversed, and judgment entered on the case stated, for 
the defendants.^ 

' The reader is referred to 5 Am. Law Reg. 683, where the facts of this case and 
the opinion of District Court will be found reported. — Ed. Am. L, Reg. 



